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A National Inventory of Human Welfare 
No. 6. Civil Liberties 


The situation with reference to civil liberty in the 
United States looks very different from the two angles 
from which it is frequently surveyed. The attempt to 
paint the picture in uniformly dark colors is nullified by 
a look abroad. That our freedom to move about without 
surveillance by police, to leave the country and return 
to it, to read a press uncontrolled by the government, to 
attend meetings of almost every conceivable kind, to be- 
long to any religious group, and, broadly speaking, to 
belong to any political party, to criticize the government 
for any reason or no reason—that these privileges are in 
sharp contrast to what citizens of some countries have to 
endure should go without saying. 

On the other hand this very contrast may blind us to 
many aspects of contemporary American life that contra- 
dict the tradition of civil liberty. The important matter 
is not the contrast between this. country and some other 
but the conditions within this country. And it is impor- 
tant that we understand the factors upon which our 
liberties depend. Let us look at the areas in which civil 
liberty is conspicuously an issue at this moment. 

First in respect to seriousness and long duration, is the 
fact which the Scottsboro Case has served to bring freshly 
to light, that civil liberty exists only in extremely limited 
form for a large section of our population—our 12 million 
Negroes. This is not a contention: it is an admitted fact. 
Exclusion from jury service, now advertised by a Supreme 
Court decision, is only one aspect of Negro status which 
makes citizenship a very doubtful asset. 

The second major area of disqualification for the 
exercise of civil rights is the industrial population. In 
those industries where the workers have not gained 
security of status through organization the dependence 
of civil rights on economic status is a patent fact. The 
Southern coal fields, Imperial Valley and the share-crop- 
per cotton country bear startling testimony to it. Broadly 
speaking, the freedom to strike, to picket establishments 
Which practise discrimination, and to hold meetings for 
labor organization can be said to be established in America 
only to the extent that labor strength or liberal sentiment, 
or both, have nullified the forces of exploitation. The 
use of injunctions in industrial disputes is a notorious 
means of oppression. Some progress has been made 
through enactment of a federal law and state laws regu- 
lating the practice, but the evil continues. The court 
injunction, supposed to be an instrument of equity, is 


still frequently invoked to rob labor of its one resource 
in industrial conflict. Theoretically a means for prevent- 
ing injury in a critical situation where no adequate 
redress at law would be available, the injunction is often 
a means of conferring privileges upon employers which 
are quite without legal warrant. 

Tom Mooney is still in jail in spite of the fact that 
the gravest doubt has existed for years in the minds of 
wholly disinterested people as to his guilt. 

Agitation is widespread for the enactment of sedition 
laws which, as will be presently shown, were long ago 
adjudged incompatible with American democratic tradi- 
tion. Fresh outcroppings of vigilantism show how readily, 
in spite of all our political institutions, justice may be 
made a matter of the caprice of a crowd. 

A movement has been gaining headway to require teach- 
ers in tax-supported and tax-exempt institutions to take 
an oath of allegiance to the federal and state constitutions 
—a comparatively simple act and plausible enough, save 
that it is being urged by those who seek by means of it to 
restrain liberties which those constitutions are supposed 
to establish. 

Lovers of liberty are increasingly concerned over indi- 
cations from many sources that the mood of the country 
is conducive to the growth of fascism. Fascism is an 
attempt by political means to “peg” the economic situation 
at a point where maximum security of existing property 
rights can be maintained. The problem that the threat of 
fascism presents is the problem of defending the liberties 
of the whole people as against the privileges of a part of 
the people. 

The struggle over civil liberty, which is going on con- 
stantly in this country and in other countries, is accentu- 
ated by the political and economic strain and uncertainty 
through which we are passing. More important even than 
the facts of the present situation, which informed people 
know well enough and which candid people admit, is a 
consideration of the factors which determine the extent 
of liberty which prevails in any society. 


Tue Nature or 


“Liberty,” said Harold Laski in a recent address in 
New York, ‘‘must be won every day, as love must be won 
every day.” In this country we have commonly assumed 
that political liberty is a principle established in the 
American system of government and that it is a concept 
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susceptible of clear definition to be applied, as the need 
might arise, as a requirement of democracy. This idea 
goes back to the doctrine of the natural rights of man 
which played so prominent a part in the founding of the 
Republic. The Declaration of Independence and the Bill 
of Rights contained in the first ten amendments to the 
federal Constitution reflect this elementary democratic 
philosophy. Man as man is assumed to be the possessor 
of rights and immunities such as freedom of speech, press 
and assemblage, which governments should be bound to 
respect. 

- A more profound philosophy is that of John Stuart 
Mill who stated the social principle underlying political 
liberty in a few pointed words: 

Were an opinion a personal possession of no value except to 
the owner; if to be obstructed in the enjoyment of it were 
simply a private injury, it would make some difference whether 
the injury was inflicted only on a few persons or on many. 
But the peculiar evil of silencing the expression of an opinion 
is that it is robbing the human race; posterity as well as the 
existing generations; those who dissent from the opinion, still 
more than those who hold it. If the opinion is right they are 
deprived of the opportunity of exchanging error for truth: if 
wrong, they lose what is almost as great a benefit, the clearer 
perception and livelier impression of truth. 

This means that liberty is to be defended not as an 
inherent right which a man may maintain over against the 
claims of society but, as a function of incalculable value 
to society itself. This is the social basis of civil liberty 
for the individual. It is opposed to the individualistic 
theory which, like its twin-brother, the laissez-faire theory 
in economics, places the right of free action within the 
individual and assumes that out of the resulting clash of 
“rights” the highest good of society will come. 


Confusion over the ideal of liberty arises also from a 
lack of realism—the failure to see that in practice liberty 
is always limited by the degree of security which a society 
possesses. An unstable national situation, especially a state 
of war, reduces individual liberty to negligible proportions 
because at such a time society, functioning through the 
state, places but little value on any minority opinion. 
Economic instability within the nation has the same effect. 
as does industrial conflict in a community. When the 
policy of government changes quickly, either nationally 
or locally, and liberties commonly regarded as won are 
suddenly withdrawn it is not because a new philosophy is 
being evolved—philosophies are not so quickly developed 
—but because a critical situation has brought to light 
the fact that the liberty of the individual is, in reality, a 
function of social stability. 


This realistic approach to the matter does not detract 
from the value of an ideal; rather it focuses attention on 
the importance of security in social organization. The 
startling developments in Germany, where the individual 
is at the moment almost completely subordinated to the 
state, mean that the people are putting a higher value on 
the sense of national security against real or imagined 
foes than on their own political and economic freedom 
as individuals. 


Tue “Ricut oF REVOLUTION” 


Supporters of the ideal of individual liberty in a demo- 
cratic society commonly cite the declarations of Jefferson 
and Lincoln concerning the right of revolution. This 
concept is in need of clarification. Jefferson said: “I 
hold a little rebellion now and then is a good thing, and 


1 Essay On Liberty, p. 31. 
2Writings of Jefferson, ed. P. Ford, IV, p. 362. 


as necessary in the political world as storms in the 
physical.”? And Lincoln, in a well-known passage de- 
clared: “This country with its institutions belongs to the 
people who inhabit it. Whenever they shall grow weary 
of the existing government, they can exercise their con- 
stitutional right of amending it, or their revolutionary 
right to dismember or overthrow it.” 

These statements offer difficulty because they can be 
so readily interpreted as a warrant for action which 
either of these presidents would have felt it his duty to 
oppose. Jefferson's “little rebellion” was, after all, “little.” 
The Civil War resulted from a movement which if suc- 
cessful would have been a revolution carried through by 
the seceding states and would have been glorified in the 
histories of the Confederacy precisely as our own Revolu- 
tionary War has been glorified in American history. 
Those who have sympathized with the Russian revolution 
as a great national emancipation have also sympathized 
with the efforts of the Soviet Union to suppress all efforts 
at counter-revolution. From the point of view of a gov- 
ernment in power, the right of revolution can only mean 
the right of successful revolution, since governments uni- 
formly consider it one of their functions to maintain their 
authority. Obviously, to exalt the right of revolution 
as an ethical concept of general validity is to proclaim 
immunity for any individual who attempts to put an end 
to an existing government for whatever reason may appeal 
to him. It would seem that whatever “right” can be 
maintained in the premises is no more than a moral 
justification of conscientious action by an individual or a 
group, even in a misadventure which it may conceivably 
be the duty of society just as resolutely to oppose. 


Crvit DIsoBEDIENCE 


The considerations already referred to apply also to 
individual resistance to law. All such resistance may be 
viewed as incipient revolution, since the adoption of such 
an attitude by a great number of, people is bound to 
weaken the authority of government and in a critical 
situation might result in its overthrow. Yet there is wide 
agreement that resistance to law may be morally justified, 
the test being, in a particular case, the strength of the 
conviction that lies behind it. In the matter of conscien- 
tious objection to war service Congress adopted the policy 
in the World War of exempting from combatant service 
objectors who were members of recognized religious 
bodies opposed to war but required of them non-combat- 
ant service. War-time regulations broadened this policy 
to include all genuine objectors who were willing to ac- 
cept some alternative form of service. Theoretically, then, 
the government recognized the right of one who refused 
every kind of war service to be free from compulsion to 
serve, but he was nevertheless deprived of his liberty. In 
practice, it is true, persecution was often added to im- 
prisonment, but this could hardly be called a government 
policy. Assuming that the public as a whole is convinced 
of the justification of a national policy of great moment 
the right of dissent will not be recognized beyond the point 
where the individual must accept isolation along with ex- 
emption. As a practical matter the right to resist con- 
scription without imprisonment can come only when it is 
asserted by so large a number of citizens as to render the 
method of imprisonment ineffectual. 

Increasingly, Christian educators are deploring the 
ideal of obedience as an adequate expression of citizen- 
ship. The moral right of a conscientious objector to the 
prohibition laws was recognized by many convinced sup- 
porters of them, but those who took that liberal position 
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insisted that the government had a corresponding right 
and duty to make its policy as effective as possible by 
restraining the objector in spite of his own convictions. 


How Mucu Freepom or SPEECH? 


The crux of the civil liberties issue is, of course, free- 
dom of speech. The press is but a vehicle of written 
speech and “assembly” is a means of facilitating effective 
utterance by one person or many. The appeal is ordinarily 
to the First Amendment to the federal Constitution—the 
opening declaration of the Bill of Rights. It reads as 
follows : 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the 


people peaceably to assemble, and to petition the government 
for a redress of grievances. 


This provision of the Constitution does not, as is com- 
monly assumed, guarantee free speech to the individual. 
It merely restrains Congress from interfering with it. 
The states may do what they please, save as limited by 
their own constitutions. The very general adoption by 
the states, however, of similar constitutional provisions, 
has given a wide foundation for the guarantee in basic 
law. 

_ what does this mean? The courts have had much 
difficulty in deciding. The question has arisen as a federal 
issue in relation to sedition legislation (see below) and 
as a result of war measures. A judicial definition of the 
limits of freedom was given in Schenck v. U. S. decided 
by the Supreme Court on appeal from conviction under 
the Espionage Act. The defendants had mailed circulars 
urging opposition to the draft. The opinion, written by 
Mr. Justice Holmes, formulated the governing principle 
in these words: 

We admit that in many places and in ordinary times the 
defendants in saying all that was said in the circular would 
have been within their constitutional rights. But the character 
of every act depends upon the circumstances in which it is 
done... . The question in every case is whether the words used 
are used in such circumstances and are of such a nature as to 
create a clear and present danger that they will bring about 
the substantive evils that Congress has a right to prevent. 
It is a question of proximity and degree. When a nation is at 
war many things that might be said in time of peace are such 
a hindrance to its effort that their utterance will not be endured 


so long as men fight and that no Court could regard them as 
protected by any constitutional right. 


Few would go farther than this in extending freedom 
of speech. It would probably be accepted by the majority 
of jurists as a principle, even though in the case in which 
it arose the Supreme Court divided as to how the facts 
were to be construed. It clearly recognizes that speech 
is one form of behavior and as such may on occasion be 
criminal. The extreme position—that freedom of speech 
should be absolute—holds virtually that oral behavior is 
of a wholly different legal and moral order from other 
behavior. It must be defended if at all on the ground 
that any possible harm resulting from slander, obscene 
language or incitement to violence is more than balanced 
by the harm resulting from legal restraint. There are 
some who so hold. 

On Mr. Justice Holmes’ principle, the question obvi- 
ously involves an appraisal by the courts of each case on 
Its merits. It seems clear that in a given instance the issue 
will depend on the situation, for the probable consequences 
of an act, which become the legal basis of judgment, will 
vary with circumstances. Progress with respect to civil 
liberty would seem to be measured by the degree to which 
society itself is able to absorb freedom, so to speak—in 
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other words, to render the consequences of freedom 
salutary rather than perilous. 

Indeed this would seem to be implied in Jefferson’s 
well-known statement: “If there be any among us who 
would wish to dissolve this Union or to change its repub- 
lican form, let them stand undisturbed as monuments of 
the safety with which error of opinion may be tolerated 
where reason is left free to combat it.’”’* This is not a 
guarantee that absolute freedom will be accorded or that 
an actual menace to the public peace in the form of in- 
flammatory utterance would have been ignored under 
Jefferson’s administration. Rather, it is a declaration of 
faith that, through the exercise of reason, the people 
would find out the “error” to which they were being ex- 
posed. There is nothing in the statement to indicate that 
if error were really, in Jefferson’s own belief, outstripping 
reason, he would have been a mere spectator at the race. 

The necessity, or inevitability, of deciding each case 
with reference to the immediate attending circumstances 
gives rise, of course, to all manner of grotesque interpreta- 
tions of the limits of freedom. Our courts are notoriously 
inconsistent and the lower courts reflect local influence 
and popular states of mind to a degree that often exasper- 
ates the higher tribunals. Even the higher courts tend to 
reflect the mood of the nation as evidenced in extreme 
legislation of the sort now widely proposed. 


SepiT1ion Laws 


At the present time there is wide agitation for what 
are known as sedition laws. The idea underlying such 
legislation is that government as such needs protection 
from acts aimed at harming it or bringing it into disrepute, 
acts such as the common law is assumed to cover ade- 
quately when aimed at private citizens. This idea comes 
down from the pre-democratic era, when there was a 
common law of sedition. The free speech provisions in 
the federal and state constitutions seem to have virtually 
abolished the sedition concept in common law in America. 
The attempt to revive this category of offenses by the 
Sedition Law of 1798 had such disastrous political conse- 
quences that legislatures have been wary of it ever since, 
except in war time. That law was repealed in 1801 after 
it had contributed to the downfall of the Federalist party. 
At this moment it may be well to exhibit the measure as 
an example of something that the American people once 
tried and emphatically repudiated. It provided: 

Section 2... . That if any person shall write, print, utter or 
publish, or shall cause or procure to be written, printed, uttered 
or published, or shall knowingly and willingly assist or aid in 
writing, printing, uttering or publishing any false, scandalous 
or malicious writing or writings against the government of the 
United States, or either house of the Congress of the United 
States, or the President of the United States, with intent to 
defame the said government, or either house of the said Con- 
gress, or the said President, or to bring them, or either of 
them, into contempt or disrepute; or to excite against them, 
or either of them, the hatred of the good people of the United 
States, or to stir up sedition within the United States, or to 
excite any unlawful combinations therein, for opposing or resist- 
ing any law of the United States, or any act of the President 
of the United States done in pursuance of any such law, .. . 
then such person .. . shall be punished by a fine not exceeding 


two thousand dollars and by imprisonment not exceeding two 
years. 


The danger in all such laws would seem to be obvious. 
The use of such terms as “false,” “malicious,” “intent to 
defame,” “bring into contempt,” etc., opens the door wide 
to all manner of abuses. Opinion as to what is or is not a 


violation of such laws is likely to divide on party lines, or, 


8 From the Inaugural address of 1801. 
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what may be more serious, on class lines. It is a generally 
recognized requirement of good criminal legislation that 
it shall define the crime in clear and unambiguous terms. 
Failure to do this makes the law-making body party to 
endless abuses. Furthermore, it would seem to be a re- 
quirement of democratic theory that government itself 
must accept responsibility through its own policies of 
keeping itself in good repute—or of taking the conse- 
quences at the polls if it fails to do so. 


CrrMINnaL SyNDICALISM Laws 

Closely related to sedition laws are the criminal syndi- 
calism laws passed by 34 states during and immediately 
following the war. The California law, passed in 1919, 
has been invoked many times. It was comparatively in 
abeyance from 1924 to 1930 but the Imperial Valley situa- 
tion resulted in its revival. The distinctive characteristic 
of laws of this type is that they are aimed at suppressing 
propagation of the doctrine that organized government 
should be overthrown by force or violence. They seek to 
accomplish this not only by prosecuting individual offend- 
ers but by making it illegal to hold membership in an 
organization which teaches this doctrine. At least 30 
states during 1919 and 1920 outlawed the displaying of 
the red flag. Massachusetts passed such a law in 1913 
but repealed it two years later because it made displaying 
the Harvard banner illegal. Manifestly this type of law 
undertakes to accomplish the purpose of sedition laws 
while having the form of criminal legislation. The perils 
in such laws are patent. Not only may they be invoked 
at any time without reference to the actual consequences 
of an alleged act, but they virtually penalize the holding 
of opinions, since effiliation apart from action is made 
criminal. 

Tue ComMuNIsT PosiTIONn 

This brings us to the issue of the legality of the Com- 
munist Party under such laws as have been referred to. 
During his recent visit to this country, John Strachey 
made much of the difference between advocating violence 
and predicting it. He said that one who dressed in a 
rain coat and rubber boots in anticipation of foul weather 
could hardly be accused of advocating rain. The com- 
munist account of history makes a violent clash between 
the privileged and the propertyless inevitable because those 
who have will never surrender their advantage except to 
superior force, while those who have not will refuse to 
accept inferior status. This can be called advocacy of 
violence only in the sense that it is implicit in the advocacy 
of preparedness for the struggle. If there is any merit in 
the contention of those who resist war that preparedness 
is a cause of war, the same argument may conceivably be 
used against the communists by those who believe the 
existing economic order right, or at least preferable to a 
revolution. On the other hand, it seems obvious that to 
teach that the beneficiaries of capitalism are going to 
oppose by force the establishment of communism is not 
the precise equivalent of saying, “To arms against capital- 
ist governments!” The application of the Holmes’ prin- 
ciple would solve this problem by applying the test, under 
criminal laws, of reasonably predictable consequences of 
overt acts rather than by seeking to outlaw organizations 
through vague prohibitions. 


Woutp THE Cope SurFFIcEe? 
The advocacy of new federal laws against radicalism 
assumes that the existing provisions in the federal penal 
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code are inadequate. Section 6 of the Code makes it 
criminal to conspire “to overthrow, put down, or to de- 
stroy by force the government of the United States, . ., 
or to oppose by force the authority thereof, or by force 
to prevent, hinder, or delay the execution of any law of 
the United States... .” It is argued that this gives suff- 
cient warrant for the apprehension and conviction of any 
violent radical activity that is really dangerous. Sucha 
law on the state statute books would, in this view, give all 
the ground that government is entitled to for its own pro- 
tection. Only conspiracy is covered, but conspiracy in law 
means an attempt by two or more persons to do a lawful 
thing by unlawful means or an unlawful thing by any 
means. It may well be contended that only when “advo- 
cacy” merges into action through conspiracy does a “clear 
and present danger arise.” 
CENSORSHIP 

There is very general agreement in this country that 
censorship is, on the whole, undesirable—so much so that 
when anything of such a nature is advocated the word 


“censorship” is likely to be avoided. The adoption of a 
frank censorship for motion pictures in certain states may 
therefore be taken as a gauge of the concern and dis- 
pleasure of the people with existing conditions. Whether 
the price of censorship in terms of liberty is too great to 
pay is an issue which the electorate must decide in any 
given instance. It is important, however, that the principle 
involved be made clear. The Blackstone doctrine of press 
censorship, commonly accepted, is that it occurs only 
when pre-publication control is applied. It is important 
to note, however, that freedom of the press, in particular, 
may be sharply restrained by the confiscation of printed 
matter or by exclusion of a publication from the mails. 
The same is true of the closing of a theatre because of 
performances already shown. In effect, then, censorship 
may be applied either before or after an overt act. 

The ever present peril in censorship is the substitution 
of administrative judgments, based on indefinite standards 
for the finding of a court on the basis of fact and law, 
judicially determined. 


DEPORTATION OF ALIENS 

The prevailing view of the status of aliens seems to be 
that they are here by*tolerance. When they make trouble 
of a political nature the moral right to deport them is 
assumed. A broadly humane principle would seem to 
require some consideration of the source of their radical- 
ism. If our industrial system produces radicals have we 
a moral right to shift the responsibility for them to some 
other government ? 


Tue Present TREND 

The balance sheet of civil liberty shows some distinct 
gains. The present administration has restored to the wat- 
time political prisoners their civil rights, liberalized in 
some measure the treatment of aliens and given sup 
to the fight for industrial citizenship by organized labor. 
Most encouraging is the vigorous activity to which large 
numbers of workers and of “intellectuals,” many clergy: 
men among them, have been aroused by the forces that 
threaten the liberties of all the people. There is growin 
recognition that if vigilance is the price of liberty, eco 
nomic justice is its foundation. 


F. Ernest JoHNSON. 


Norte: The Editor signs the above article because the judgment! 
expressed in it are personal. 
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